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United States Court of Appeals for the 

District of Columbia 

■ 

| 

No. 6388. ' 

Watkins-Whitney, a Corporation, Plaintiff ih Error, 

. 

vs. 

W. Frank Thyson, Jr., et al. 


1 Municipal Court of the District of Columbia. 

No. 293215. 

Watkins-Whitney, a Corporation, Plaintiff, 

vs. 

W. Frank Thyson, Jr., Smith Bowman, Jr., Trading as 
Bowman & Thyson, a Partnership, and John H. Smith, 
Defendants. 

United States of America, 

District of Columbia , ss: j 

Be it remembered, That in the Municipal C<jmrt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, th^ following 
papers were filed and proceedings had, in the abpve-entitled 
cause, to-wit: 

2 Affidavit of Merit . 

Filed July 11,1934. 

j 

District of Columbia, ss : 

j 

Harry M. Watkins, being first duly sworn, Eposes and 
says that he is president of the Watkins-Whitney Com¬ 
pany, the corporation named as plaintiff in this action, and 
has knowledge of the facts herein stated; that 6n or about 
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November 6, 1933, defendant John H. Smith came to plain¬ 
tiff’s place i of business and offered to purchase certain 
paints and painters’ supplies from plaintiff. Plaintiff 
asked Mr. Smith where the paints and supplies were to be 
used and he was informed that they were to be used on 
premises known as 1704-06 M Street, N. W., and 1152-54 
17th Street, N. W., and that the defendants, W. Frank 
Thyson, Junior, and Smith Bowman, Junior, trading* as 
Bowman & Thyson, were the general contractors on the 
said job and that the contract was for the sum of $2,137.00. 
Plaintiff corporation, for reasons best known to itself, was 
not willing to grant credit to defendant Smith and so in¬ 
formed the partnership of Bowman and Thyson through 
Mr. Thyson. Then and there Mr. Thyson agreed that he 
would hold out 15% of moneys accruing to Mr. Smith and 
use the same to pay plaintiff for the paints and supplies 
when the job was completed in the event Mr. Smith had not 
alreadv paid for them. 

Relying upon the promise of defendant Thyson plain¬ 
tiff sent the paints and supplies referred to in the particu¬ 
lars of demand attached hereto and made a part of the 
said addresses and thev were used bv defendant 
3 Smith at those places. Sometime prior to the com¬ 
pletion of said work one of the plaintiff’s officers 
asked defendant Thyson if he was holding out from the 
money due Mr. Smith, the 15%, as promised and agreed. 
Mr. Thyson assured him such was being done. The balance 
due and owing from the defendants to the plaintiffs amounts 
to $203.65, with interest thereon from the 4th day of Decem¬ 
ber, 1933, until paid; that the plaintiff is entitled to judg¬ 
ment against the said defendants for the said sum of 
$203.65 with costs of this suit, exclusive of all setoffs and 
just grounds of defense, according to the particulars of 
demand attached hereto. 

(Signed) HARRY M. WATKINS. 

Subscribed and sworn to before me this 30th dav of June. 
1934. 

(Signed) MARY E. MICHAEL, 

Notary Public. 



W. FRANK THYSON, JR., ET AL. 3 

Amended Particulars of Demand. 

Filed August 13, 1934. j 

To paints, linseed oil, turpentine, brushes, scrapers, etc., 
furnished on the following dates to J. H. Smit}i, sub-con¬ 
tractor, at the request of W. Frank Thyson, Jr., land Smith 
Bowman, Jr., trading as Bowman & Thyson, a partnership, 
and for which the defendants agreed to pay by Withholding 
35% of the moneys due it by the owners of the building 
to be used to pay for these paints and the painting at 1704, 
1706 and 1709 M Street, N. W., and 1150, 1152 and 1154 
Seventeenth Street, N. W. 
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Date. 

Debits. 

Credits. 

Date. 

Debits. Credits. 

1933. 



1933. 


Nov. 11.... 

$20.78 


Nov. 23.... 

$21.25 

15.... 

9.45 


23.... 

11.99 

15.... 

1.00 


25.... 

10.18 

13.... 

17.84 


28.... 

1.25 

28.... 


$30.23 

28.... 

10.95 

29.... 

1.50 



i 

29.... 

26.22 


Dec. 4.... 

$20.00 

22.... 

3.00 


5.... 

2li.42 

22.... 

8.60 


7.... 

190 

20.... 

18.75 


9.... 

1^.85 

21.... 

1.20 


6 .... 

2Q.00 

16.... 

2.00 


6 .... 

$.45 

16.... 

1.40 


1.... 

4.00 

24.... 

.30 


4.... 

iiio 




4.... 

.50 

Balance, $203.65. 




(Signed) 

CHARLES D. COUNCIL, 




Attorney for Plaintiff. 


Let this amended particulars of demand be filed. 
August 13, 1934. 

(Signed) N. CAYTON, 

Judge. 
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Motion to Dismiss. 

Filed August 8, 1934. 

Now come the defendants, W. Frank Thyson, Jr., and 
Smith Bowman, Jr., trading as Bowman & Thyson, a co¬ 
partnership, by their attorney, and move the Court to dis¬ 
miss the Affidavit of Merit and Bill of Particulars filed in 
the above entitled cause of action on the ground that said 
Affidavit of Merit and Bill of Particulars do not set forth 
a cause of action. 

(Signed) AUBREY ST. C. WARDWELL, 

Attorney for Bowman & Thyson. 

Order of Court on Motion to Dismiss. 

4 

October 16, 1934. 

Mins. 85, p. 109: 

Upon consideration of defendants’ motion to dismiss this 

cause of action, it is ordered that said motion be, and the 

same is herebv overruled. 

% 

5 Affidavit of Defense. 

Filed August 14, 1934. 

W. Frank Thvson, Junior, being first dulv sworn accord- 
ing* to law, on oath deposes and says that he and Smith 
Bowman, Junior, defendants in the above-entitled cause, 
are co-partners, trading as Bowman & Thyson; that he is 
authorized to make this affidavit for and on behalf of said 
partnership ; that he has personal knowledge of the matters 
and things hereinafter set forth; and for answer to the 
Affidavit of Merit and Amended Particulars of Demand 
filed herein states as follows: 

He admits that the partnership of Bowman & Thyson 
was the general contractor for the construction and remod¬ 
eling job, oh premises 1704-06-08 M Street, Northwest, and 
1150-52-54 17th Street, Northwest, in the District of Colum¬ 
bia, and that they sublet the painting contract to the de¬ 
fendant John H. Smith, for the sum mentioned in the said 
Affidavit of Merit. 

He denies, however, that he agreed to withhold Fifteen 
Per Cent (15%) of monies accruing to the defendant Smith 



I 


W. FRANK THYSON, JR., ET AL. | 5 

. 

and use the same to pay plaintiff for paints and supplies 
furnished Smith when the job was completed, in the event 
the said defendant Smith had not already paid for them; 
lie further denies that sometime prior to the completion of 
said work he assured plaintiff’s officers that Fifteen Per 
Cent (15%) of the monies accruing to the defendant Smith 
were being withheld to pay any claim of the plaintiff 
against Smith, and states the true facts to be that the paints 
and supplies referred to in the Particulars of Demand were 
ordered bv the said defendant Smith, and delivered bv the 
plaintiff to him, and that credit, if any, was extended to 
the said Smith, and not to Bowman and Thysonj nor upon 
any promise made by them. 

6 Wherefore the said defendants Thyson and Bow¬ 

man, individually and trading as Bowman & Thyson, 
deny that they are indebted to the plaintiff in t,he sum of 
Two Hundred Three Dollars and Sixtv-five Cents ($203.65), 
as alleged in said Affidavit of Merit and Amended Particu¬ 
lars of Demand, or for any other sum whatsoever, and pray 
this Court that the suit of the plaintiff against them be 
dismissed. 

(Signed) W. FRANK THYSON, Jr. 

Subscribed and sworn to before me this 14th day of 
August, 1934. 

(Signed) HELEN R. SASSQER, 

Notary Public. 

(Signed) AUBREY ST. C. WARDWELL, 

Attorney for Defendants Bowman & Thyson. 

Finding and Judgment. 

September 12, 1934. 

Mins. 83, p. 273: 

Comes now the plaintiff and the defendants, W. Frank 
Thyson, Jr., and Smith Bowman, Jr., trading 4s Bowman 
and Thyson, and this cause being heard and submitted, the 
Court finds in favor of the said defendants. 

i . 

Motion for New Trial . 

Filed September 15, 1934. 

Comes now the plaintiff, the Watkins-Whitney Company, 
a corporation, by its attorney, Charles D. Council, and 
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moves the court to vacate and set aside the judgment ren¬ 
dered herein by this court on, to wit, the 12th day of Sep¬ 
tember, 1934, and to grant a new trial of said cause. 

7 And for grounds for this motion plaintiff says as 
follows: 

1. That defendants, through their attorney, made and 
argued a motion to dismiss plaintiff’s action on the ground 
that the pleadings did not state a cause of action and in 
support of this motion defendants’ attorney argued only 
that the statute of frauds applied and on plaintiff’s plead¬ 
ings it could not recover, and no other question or point 
was before the court on this motion. 

Judge Cayton overruled the motion. 

After motion was overruled defendants filed an affidavit 
of defense, but as the court had ruled on the question of 
law which was and is controlling in the case there is noth¬ 
ing in this affidavit about that question as a defense. When 
the case was called for trial attorney for plaintiff asked 
defendants’ attorney to take the case back to Judge Cayton 
(Judge Cayton was not trying a case) and the defendants’ 
attorney refused. 

2. The court committed prejudicial error in the trial of 
this cause when it stated while plaintiff’s first witness had 
testified briefly showing the nature of the case that the 
case was plainly within the statute of frauds in that it was 
a promise not in writing to pay the debt of another and 
that it was useless for plaintiff to proceed with its testi¬ 
mony. 

* 

Attorney for plaintiff asked the court to take in account 
that Judge Cayton had decided this question exactly the 
other way, but the trial judge, after being so advised, de¬ 
cided the case, and then went through the trial in form and 
rendered a decision for defendants. 

8 The trial judge, after so deciding the case, took 
all the testimony in it, which was a waste of time, 

and by taking this testimony made a situation in which it 
may be difficult to obtain a writ of error as the opposing 
side will have a right to contend that there is no way to 
determine whether or not the case was decided on the law 
or the fact^, or both, and so it is plaintiff has lost in trial 
court, and has been disadvantaged by error of the trial 
judge to have writ of error granted and the case reversed 
by a higher court. 
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o 

O. 


£ht of evi- 


That said finding is contrary to the evidence. 

4. That the said finding' is contrary to the wei 
dence. 

5. That said finding is contrary to law. 

(Signed) " CHARLES D. COUNCIL 

Attorney for plaintiff. 

Aubrey St. C. Wardwell, Esquire, 

Attorney for Defendants, 

Woodward Building, 

Washington, D. C. 

Please take notice that the motion for new tjrial in the 
above entitled cause is calendared for hearing oh Wednes- 

^ I 

day, September 19, 1934, at 10:00 A. M., or as soon there¬ 
after as counsel mav be heard. 

(Signed) ' CHARLES D. COUNCIL, 

Attorney for Plaintiff. 

Service of copy of above entitled motion acknowledged 
on this 15th dav of September, 1934. 

(Signed) HELEN E. CURTIN, 

For Aubrey St. C. Waf dwell, 
Attorney for Defendants. 

i 

9 Order of Court on Motion for New Trial. 

September 19, 1934. 


Mins. 83, p. 283: 

Come now the parties hereto, by their attorneys of 
record, and upon consideration of plaintiff’s mbtion for a 
new trial, it is ordered that said motion be, ancjl the same 
is hereby, overruled. Wherefore it is considered that the 
plaintiff take nothing by this action of the defendants, W. 
Frank Thy son, Jr., and Smith Bowman, Jr., trading as 
Bowman and Thyson; that said defendants go lienee with¬ 
out day, be for nothing held and recover of plaintiff their 
cost of defense. 


10 United States of America, ss : 

The President of the United States to the Honorable 
George C. Aukam, Judge of the Municipal C4>urt of the 
District of Columbia, Greeting: 

I 

Because in the record and proceedings, as hlso in the 
rendition of the judgment of a plea which is ita the said 
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Municipal Court, before you, between Watkins-Whitney, a 
corporation, plaintiff, and W. Frank Thyson, Junior, Smith 
Bowman, Junior, trading as Bowman & Thyson, a partner¬ 
ship, and John H. Smith, defendants, 293,215, a manifest 
error hath happened, to the great damage of the said plain¬ 
tiff, as by its complaint appears, we being willing that er¬ 
ror, if any hath been, should be duly corrected, and full 
and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concern¬ 
ing the same, to the United States Court of Appeals for 
the District of Columbia, together with this writ, so that 
you have the same in the said Court of Appeals, at Wash¬ 
ington, within 20 days from the settling of the bill of ex¬ 
ceptions, or Within such additional time after the expira¬ 
tion of the 20 days as the court below or a judge thereof 
for sufficient cause shall allow; that the record and pro¬ 
ceedings aforesaid being inspected, the said Court of Ap¬ 
peals may cause further to be done therein to correct that 
error, what of right and according to the laws and customs 
of the United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 9th day of October, in the 
year of our Lord one thousand nine hundred and thirty- 
four. 


[Seal United States Court of Appeals for the District 

of Columbia.] 


HENRY W. HODGES, 
Clerk of the United States Court of 
Appeals for the District of Columbia, 
By MONCURE BURKE, 

Deputy Clerk . 


Allowed by 

D. LAWRENCE GRONER, 

Associate Justice of the United States Court of 
Appeals for the District of Columbia. 


[Endorsed:] Filed Oct. 9,1934, Municipal Court, District 
of Columbia. 



W. FRANK THYSON, JR., ET AL. 


9 


11 Assignment of Errors. 

Filed October 16,1934. 

The plaintiff, Watkins-Whitney Company, a corporation, 
is advised and so states for assignment of error a^ follows: 

(1) That the court erred in holding that the defendants, 
W. Frank Thyson and Smith Bowman, Junior, trading as 
Bowman and Thyson, a partnership, were not liable for 
Ihe purchase price of the paints and paint supplies fur¬ 
nished to John H. Smith, subcontractor. 

(2) That the judgment entered therein is contrary to 
law. 

(Signed) CHARLES D. COUNCIL, 

Attorney for Plaintiff. 

Received a copv of the foregoing on this 16i;h day of 
October, 1934. 

(Signed) AUBREY ST. C. WARDWEpL, 

Attorney for Defendant. 

12 In the Municipal Court of the District of polumbia. 

Law. No. 293-215. j 

Watkins-Whitney Company, a Corporation, Plaintiff, 

vs. 

W. Frank Thyson, Junior, and Smith Bowman, Junior, 
Trading as Bowman & Thyson, a Partnership, John H. 
Smith, Defendants. 


se, before 


Bill of Exceptions. 

Be it. remembered, that at the trial of this cas 
Judge George C. Aukam, Jerome L. Michael, credit man¬ 
ager, testified on plaintiff’s behalf on direct and cross-ex¬ 
amination, in substance as follows: 

Plaintiff is a dealer in paints and in November, 1933, 
John H. Smith requested plaintiff to furnish paints for a 
job he had contracted to do for Bowman & Thyson, gen¬ 
eral contractors. Plaintiff’s credit manager refused to 
grant credit to Smith because he admitted he owed nine or 
ten accounts around town and had some unpaid judgments 
against him. Witness was advised by Smith that his con- 
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tract with Bowman & Thyson authorized them to hold back 
15 per cent of money due him on the contract price for the 
work and suggested that plaintiff get in touch with Bowman 
& Thyson and they would verify this. Witness called 
Bowman & Thyson by telephone and advised them that his 
firm would not grant Smith credit unless assured that 
plaintiff would be paid for the paints out of this 15 per 
cent. 

Witness further testified that Thyson assured him the 
defendants had a right to hold out the 15 per cent and 
Thyson agreed to pay plaintiff out of said percentage be¬ 
longing to Smith, if Smith did not pay it. Delivery of 
the materials was begun and two or three weeks later Smith 
gave plaintiff a bad check and witness again com- 
13 municated with defendants and advised them of this 
and refused to furnish more materials unless de¬ 
fendants would agree to see plaintiff paid out of this 15 
per cent if Smith did not pay. 

Both Bowman and Thyson came to plaintiff’s store and 
Bowman informed witness that enough money was being 
held out to pay Smith’s debt if he did not and on that as¬ 
surance deliveries were continued. 

Clifford M. Stretmater testified on plaintiff’s behalf on 
direct and cross-examination, in substance, as follows: 

He was present when Bowman and Thyson came to plain¬ 
tiff’s store and heard Bowman (whom he had never seen 
before but recognized at the trial) tell Michael, the credit 
manager, to continue deliveries of the materials as the de¬ 
fendants did not want the job held up and that they had 
enough of Smith’s money in their possession to take care 
of the debt if Smith did not. 

i _ 

Robert S. Burwell testified on plaintiff’s behalf on direct 
and cross-examination, in substance, as follows: 

That he was employed by plaintiff as an outside sales¬ 
man and secured Smith’s order for the paints. He was 
sent by Michael to talk with defendants on the job about 
paying for the paint and talked with Thyson who promised 
to take care of the bill. He further testified that this con¬ 
versation occurred about March, 1934. 

John H. Smith, one of the defendants herein, and the 
subcontractor, testified on behalf of plaintiff, on direct and 
cross-examination, in substance, as follows: 


W. FRANK THYSON, JR., ET AL. j 11 

He was the subcontractor on the job for BoWman and 
Thyson, codefendants, and in November, 1933, after he had 
the contract for the work at Seventeenth and M Streets 
Northwest, for Bowman & Thyson, he approached plaintiff 
and asked that paints and other materials be delivered on 
the job on credit. Plaintiff declined to grant the ^redit but 
when he informed Michael of the clause in his| contract 
permitting Bowman & Thyson to hold out 15 p^r cent of 
the moneys accruing to him, the credit! manager 
14 promised to get in touch with Bowman & Thyson and 
let Smith know his decision later. 

That two or three days later Thyson saw him 6n the job 
and informed him arrangements had been made so he could 
get the materials on credit. 

Smith testified further that the materials as set forth 
in plaintiff’s amended particulars of demand wpre deliv¬ 
ered and used on the job as alleged and were worth the 
prices charged for them in this case. 

That Bowman & Thyson had paid him $1,905 c\n account 
of the contract price of $2,237 due him under th^ contract. 
At this point plaintiff’s attorney started to hdve Smith 
identify his contract with Bowman & Thyson arid defend¬ 
ants’ counsel agreed to offer in evidence his client’s con¬ 
tract and plaintiff’s counsel agreed to that. 

A copy of that contract is as follows: 

Century Engineering Company, Incorporated. 

Contractors, 

2623 Third Street, N. W. 

Washington, D. C. 

Decatur 3178. 

J. H. Smith, President. 

J. T. Funkhouser, Secretary. 

Concreting, Remodeling, Ventilating, Painting, Papering, 

Wiring. 

Nov. 6, 1933. 

Bowman & Thyson, 

1115 Conn. Avenue, N. W., 

Washington, D. C. 

Gentlemen : 

We hereby purpose to furnish all labor and material 
necessary to complete the following work on the six houses 
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at 1150, 1152, & 1154 17th St. and 1704, 1706, & 1708 M 
Street, N. W., Washington, D. C. 

Electric Wiring: Install electric wiring complete with 1 
light, 1 switch and 1 plug in each room with 3-way sets in 
halls. Basements to have switch at head of stairs on main 
It. and 1 light in each room with plugs and switches in liv¬ 
ing quarters. Light fixtures to be submitted for approval. 
No light bulbs are included. Street services to be paid for 

bv others. 

* 

Plastering: Repair and replace all broken or loose plaster 
to leave ready for papering or painting. 

15 Papering: Paper the entire houses except kitch¬ 
ens, baths and basements. Selection of papers to be 
made by owners, from samples. All old paper to be scraped 
from walls and ceilings and plaster repaired and all new 
plaster sized. 

Painting: Paint all kitchens and baths 2 coats semilustre 
paint and all woodwork that is now painted to be painted 2 
coats. Basements to be done in cold water paint and pipes 
to be painted 1 coat black. Natural woodwork to be 2 coats 
semilustre paint. Floors to be cleaned and 1 coat varnish 
or shellac. All outside trim, steps and metal to have 2 coats 
lead & oil paint. Roofs to have 2 coats red metallic. All 
rough places to be scraped and prepared so as to make a 
good finished job. Burn where necessary on front wood¬ 
work. 

All of the above for the sum of twenty two hundred thirty 
seven and no/100 dollars ($2,237.00). 

Terms: Payments to be made each Friday for 85% of 
the value of the work completed through Thursday. Sched¬ 
ule to be filed as basis of payments. 

All work to be executed in a prompt and workmanlike 
manner. 

Yours verv truly, 

CENTURY ENGINEERING COMPANY, 
By (S.) J. H. SMITH. 

Accepted Nov. 6, 1933. 

BOWMAN & TIIYSON, 

By (S.) W. F. THYSON, Jr. 

Plaintiff rested. 

Thereupon, W. Frank Thyson, Jr., one of the defendants, 
testified on behalf of defendants, in substance as follows: 


W. FRANK THYSOX, JR., ET AL. 
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That at the time in question he received a telephone call 
from plaintiff’s credit manager who stated that Smith had 
made application with his firm for credit and lie desired 
to know the terms and conditions of Smith’s contract with 
the defendants. He testified he informed the credit man¬ 
ager that Smith had a subcontract with them to complete 
the electric wiring, plastering, papering and painjing work 
at the premises, the amount of the contract pricej and that 
they, Bowman & Thyson, were withholding Fifteei per cent 
of the contract amount for the faithful performance of 
Smith’s contract. He denied making the statement as 
claimed by Mr. Michael that he promised him he would 
see the plaintiff paid out of any funds that misfit accrue 
to Smith and denied that at this time he had any conversa¬ 
tion with Mr. Michael concerning the payment of Smith’s 
account in the event he, Smith, did not pay it. 

The witness also denied that at the time Smith’s 
16 check was returned to plaintiff he promised Mr. 

Michael the defendants would see plaintiff paid out 
of any funds that might accrue to Smith. Th4 witness’ 
testimony on this point was that Mr. Michael telephoned 
him stating that Smith’s check had been returned because 
of insufficient funds and wanted to know what the defend¬ 
ants could do about it; that he told Mr. Michael it was 
none of their business as they had paid Smith regularly 
each week according to the terms of his contract^ and that 
he would have to take the matter up with Smity. 

The witness further testified that during the Ifirst part 
of December, 1933, Smith defaulted in his contract and it 
became necessary for the defendants to take over and com¬ 
plete the work. At this time he and Mr. Bowman went to 
the plaintiff’s store and informed Mr. Michael that Smith 
had defaulted and it was necessary for them to complete 
the work; that they would be glad to open an account and 
purchase from the plaintiff the necessary materials to do 
the work; that Mr. Michael at this time asked him what 
chance the plaintiff had of obtaining payment of the bill 
owed by Smith for the purchase of materials used on the 
job and that he informed Mr. Michael the defendants had 
withheld Fifteen per cent of the contract price aijd if after 
completing the job there was anything due Smith, he would 
advise the plaintiff accordingly and not pay it to Smith. 
The witness further testified that it cost the defendants 
approximately $200.00 over and above the contract price 
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to complete Smith’s work and as a result there was not 
money tha i accrued to Smith’s benefit. He further testified 
that the defendant’s hill with the plaintiff was approxi¬ 
mately $126.00 and was paid in full a few days after they 
had completed the work. He also testified there were claim¬ 
ants other than the plaintiff as creditors of Smith arising 
out of his contract of this job. 

This is the substance of all testimony, and the Court 
found for the defendants. Plaintiff thereafter filed a mo¬ 
tion for a new trial, which upon argument was over- 

17 ruled and judgment entered for the defendant. 
Thereupon, plaintiff noted an exception and caused 

note to be made of its intention to apply for a writ of error 
at the time thereof. 

And thereupon, and as all said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, and because the matters and things 
hereinbefore recited are not matters of record, in order to 
make the same a part of the record herein, which is hereby 
ordered, so that the petitioner may have its ease reviewed 
on appeal, the petitioner by his attorney, moves the 
Court to sign and seal this, his bill of exceptions, to have 
the same force and effect as if each and everv one of said 
exception — been separately signed and sealed, which mo¬ 
tion is granted by the Court; and thereupon the petitioner 
tenders this, his Bill of Exceptions, and requests the Court 
to sign and seal the same, which is accordingly done, now 
for then, this the 16th day of October, 1934. 

GEORGE C. ATJKAM, 

Judge. 

Approved: 

CHARLES D. COUNCIL, 

Attorney for Plaintiff. 

AUBREY ST. C. WARD WELL, 

Attorney for Defendant. 

Signed Dec. 14, 1934. 

18 [Endorsed:] No. 293,215. Watkins-Whitney Co., 
a Corporation, vs. W. Prank Thyson, et al. Bill of 

Exceptions. 
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Designation of Record. 


Filed October 16,1934. 

The plaintiff having been granted a writ of erijor by the 
United States Court of Appeals for the District of Colum¬ 
bia on the 9th day of October, 1934, hereby request the 
clerk of the Municipal Court of the District of polumbia, 
to prepare, at plaintiff’s expense, a transcript of t|he record 
on appeal, including therein the following paperd and pro¬ 
ceedings, viz: 

1. Affidavit of Merit. 

2. Amended Particulars of Demand. 

3. Motion to Dismiss. 

4. Order of Court on Motion to Dismiss. 

5. Affidavit of Defense. 

6. Finding and Judgment. 

7. Motion for New Trial. 

8. Order of Court on Motion for New Trial. 

9. Writ of Error. 

10. Assignment of Errors. 

11. Bill of Exceptions, together with a copy of| 
ignation. 

(Signed) CHARLES D. COUNCIL, 

Attorney for Plaintiff. 


this des- 


Received a copy of the above designation of record, this 
the 16th day of October, 1934. 

(Signed) AUBREY ST. C. WARDWEtL, 

Attorney for Defendants . 

20 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. Blanche Neff, Clerk of the Municipal Court o£ the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 19, both inclusive, to be a true arid correct 
transcript of the record, according to direction oif counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. 293215, wherein Watkins{Whitney, 
a Corporation, is plaintiff, and W. Frank Thyson, Jr., Smith 
Bowman, Jr., trading as Bowman and Thyson, a| partner- 
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ship, and John H. Smith, are defendants, as the same that 
remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of the said Court, at the City of Washington, 
in said District, this 4th day of January, 1935. 

[Seal Municipal Court, District of Columbia.] 

BLANCHE NEFF, 

Cleric. 

Endorsed on cover: In Error to the Municipal Court of 
the District of Columbia. No. 6388. Watkins-Wliitnev, a 
Corporation, Plaintiff in Error, vs. W. Frank Thyson, Jr., 
et al. United States Court of Appeals for the District of 
Columbia. Filed Jan. 4, 1935. Henry W. Hodges, Clerk. 


(5832-C) 




UNITED STATES 
COURT OF APPEALS FT*® t*T* 
CtSTP^r^ ~ ‘■.UMEA 



United States Court of Appeals 
for the District of Columbia 

OCTOBER TERM, 1934 

No. 6388 


WATKINS-WHITNEY, A CORPORATION, 
PLAINTIFF IN ERROR, 

VS. 

W. FRANK THYSON, JR., SMITH BOWMAN, JR., 
TRADING AS BOWMAN & THYSON, A PARTNER¬ 
SHIP, AND JOHN H. SMITH. 




BRIEF FOR PLAINTIFF IN ERROR 


Charles D. Council, Attorney. 


PRESS OF A. C. MELLICHAMPE, INC. 







United States Court of Appeals 

for the District of Columbia 

| 

i 

OCTOBER TERM, 1934 

No. 6388 

WATKINS-WHITNEY, A CORPORATION, 
PLAINTIFF IN ERROR, | 

l 

vs. 
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W. FRANK THYSON, JR., SMITH BOWMAN, JR., 
TRADING AS BOWMAN & THYSON, A PARTNER¬ 
SHIP, AND JOHN H. SMITH. j 


BRIEF FOR PLAINTIFF IN ERROR j 


STATEMENT OF THE CASE 

This case comes to this court from the 
on writ of error. 

Plaintiff, in error, a corporation, filed suit against Bow¬ 
man and Thyson, partners, general contractors, and John 
H. Smith, their paint sub-contractor, for $203.65, balance 
due for paints bought from plaintiff by Smith for this 
contract. 


Municipal Court 





Plaintiff in error will in this brief be called plaintiff, 
and Bowman & Thyson will be called defendant partners, 
defendant Smith will be called Smith. 

Smith requested plaintiff to sell him on credit paints 
to be used on said contract and plaintiff refused to grant 
Smith credit because he owed nine or ten accounts around 
town and had some unpaid judgments against him. (Rec. 

9.) 

Thereupon Smith told plaintiff that his contract with 
defendant partners provided they might retain 15% of the 
contract price of the job. (Rec. 9, 10, 11, 12, 13.) 

Plaintiff contacted defendant partners and advised them 
it would not grant credit to Smith, and Thyson told plain¬ 
tiff that if it would sell Smith on credit the paints he 
needed oil' the job they would hold enough of the 15% 
belonging to Smith to pav plaintiff, if Smith did not pay. 
(Rec. 2, 3, 9, 10, 11.) 

Defendant Thyson saw Smith on the job and told him 
credit arrangements had been made and goods were de¬ 
livered. (Rec. 11.) 

During the progress of the work Smith gave plaintiff 
a bad check, and plaintiff contacted defendant partners 
and advised them no more paints would be furnished un¬ 
less defendants would confirm their agreement to see plain¬ 
tiff paid out of his 15%, if defendant Smith did not pay. 
(Rec. 10.) 

Defendant partners then came to store of plaintiff’s 
and assured it enough money was being retained to pay 
Smith’s debt if he did not, and asked plaintiff to continue 
deliveries as they did not want the job held up. (Rec. 10.) 

When this action was brought defendant partners had 
paid defendant Smith $1,905 on the contract price $2,237. 
(Rec. 3.) 



The contract provides for retaining 15% and trhyson’s 
testimony shows Smith was paid in accord with t|he terms 
of the contract. (Rec., 12, 13.) j 

Defendant partners moved for dismissal of affidavit of 
merit and particulars of demand on the sole ground that 
they— 


“do not set forth a cause of action.” 


(Rec. 4.) 


Argument on the motion was solely on the ground that 
the action was based on a promise by defendant partners 
to pay the debt of Smith without their promise ill writing. 
(Rec. G.) 


demurrer, 

i 7 

hrticulars 
was that 


The motion to dismiss, in effect, a general 
admits the allegations in affidavit of merit and p 
of demand, and the only ground of their motioi^ 
the two did not state a cause of action. 

In his argument attorney for defendant partners con¬ 
tended that the only question involved was a single law 
point of the statute of frauds, holding one person to pay 
the debt of another without a promise in writing. 

Judge Cayton overruled the motion to dismiss and the 
defendant partners changed front and tiled an affidavit of 
defense which does not mention the statute of frauds. At 
the trial of the case only one of defendants’ witnesses tes¬ 
tified, and now defendant partners contend thalt the case 
involves a question of law and a question of fact, but it 
is respectfully submitted that the defendant partners 
should not be allowed to prevail by this obvious subterfuge. 

In their objection to granting the writ of erf or in this 
case defendant partners swore that the case in\] 
this question of law, and that corroborates the pq 
took in making the motion to strike. They she} 
allowed to lightly disregard their first position Established 
by this oath of one of the partners. 


olved only 

sition they 
•/ 

uld not be 
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District of Columbia vs. Selden, 62 TV\ L. R. 102. 

When the case was called for trial Judge Aukam di¬ 
rected the trial to proceed and a witness for plaintiff was 
called, and sworn, and after a few preliminary questions 
which showed the nature of the ease, Judge Aukam stopped 
him and said there was no reason to proceed with testi¬ 
mony because the case was plainly a question of law—a 
promise to pay the debt of another without a paper writ¬ 
ing—and within the statute of frauds. (Rec. 6.) 

Thereupon attorney for plaintiff asked Judge Aukam 
to consider that Judge Cayton had decided this law ques¬ 
tion in favor of plaintiff but Judge Aukam decided this 
point against plaintiff. 

After thus deciding the case for defendant partners 
solely on a point of law Judge Aukam went through with 
the form of a trial which furnishes attornev for defendant 
partners a right to contend the case was decided on the 
evidence instead of the law, or both, in which event it might 
prevent reversal. (Rec. 6.) 

There is nothing in the case to show that there has been 
any decision as to Defendant Smith, and the language of 
the finding limits it to the two defendant partners (Rec. 
5) and the language of the judgment is the same. (Rec. 7.) 

Thus it appears final judgment has been entered in the 
case without any determination of the claim of plaintiff 
against defendant Smith and without anything of record 
for Smith or against him and the action of plaintiff as 
against him is up in the air, and if it be true that only one 
final judgment may be entered in a law suit then defendant 
Smith who made no defense against the claim plaintiff as¬ 
serted against him, and was not represented by attorney 
in the case, and only took part as a witness, and who ad¬ 
mittedly owes plaintiff the entire sum claimed as shown by 



i> 

i 

! 

affidavit of merit and particulars of demand, is exonerated 
from any liability by reason of the state of the [record in 
this suit. j 

And if plaintiff should bring another suit agaihst Smith 
to collect this amount he may successfully defend on the 
ground of pending suit between the same parties for the 
same cause of action in the same court and in which there 
is no disposition as to Smith, although the case has been 
tried and final judgment entered. 

Plaintiff was, and is entitled to have a judgment against 
Smith for the debt as claimed, but unless this court re¬ 
verses the lower court in this case, the plaintiff is| deprived 
of such judgment and because of pending action between 
the same parties in the same court as to same subject mat¬ 
ter, plaintiff is prevented from maintaining any ^>ther suit 
against Smith to collect this debt, as there is no other 
court in which plaintiff may sue Smith. 

ASSIGNMENT OF ERROR 

(1) That the court erred in holding that the defendants, 
W. Frank Thy son and Smith Bowman, Jr., trading as 
Bowman & Thyson, a partnership, were not liable for the 
purchase price of the paints and paint supplies ifurnished 
to John H. Smith, subcontractor. 

(2) That the judgment entered therein is contrary to 
the law. 

ARGUMENT 

Attorneys for both sides considered the case presented 
only a question of law under the statute of frauds, hold¬ 
ing one person to pay the debt of another without a promise 
in writing and Judge Cay ton and Judge Aukain so con¬ 
sidered it. (Rec. 6.) 
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Attorney for defendant partners filed in this court 
“OBJECTIONS TO ALLOWANCE OF WRIT OF 

ERROR” 

and at the bottom of page 1 and top of page 2 of said ob¬ 
jections, which are signed by attorney for defendant part¬ 
ners and signed and sworn to by Defendant Thyson, ap¬ 
pears the following: 

“The court heard the evidence and decided the case. 
It found as follows: 

“1st. That the claim of the plaintiff against these 
respondents, in the amount of $203.65, was to charge 
them to answer for the debt or default of another and 
as such came within the statute of frauds, as set forth 
in the code of laws for the District of Columbia, page 
117, title 11, chapter 1, section 2, and should have been 
in writing if respondents were to be charged with the 
claim. 

“2nd. That at completion of the contract involved 
there were no funds due to the defendant, John II. 
Smith, Subcontractor, as he had defaulted in his con¬ 
tract with respondents, Bowman & Thyson, and they 
were required to take over and complete Smith’s con¬ 
tract at a loss to themselves.” 

Contention of plaintiff is that this case was decided by 
the court below on a question of law, but for the sake of 
argument we review the situation. 

When Smith signed his contract with defendant part¬ 
ners, he had no money to pay cash for his materials and 
asked credit of plaintiff and plaintiff finds his credit rec¬ 
ord is not good. (Rec. 9.) 

Smith refers to his contract for $2,237 with defendant 
partners and the 15% clause and then plaintiff contacts 
defendant partners and tells Thyson that he will not grant 
Smith credit but will deliver the materials j)rovided de- 



fendant partners will see him paid out of the retained per¬ 
centage. 

Defendant partners have a contract to renovate six 
buildings (Rec. 2, 3, 11, 12) and if Smith fails to perform 
his contract the whole job will be delayed and impeded and 
in these circumstances Thyson promised he would see 
plaintiff paid. (Rec. 2, 3, 9, 12, 13.) At the tiijne of the 


med that 
been dc- 


bad check incident if defendants had not coniii 
promise no more paints or supplies would have 
livered. 

Deliveries continued for the one reason that jlefendant 
partners said at the beginning they would pay and later 
they did not want the job held up and they confirmed the 
promise to pay and said they had enough money to pay 
if Smith did not. (Rec. 2, 3, 9, 10, 11, 12, 13.) 

The net result of all this testimony show’s plainly that 
defendant partners made an original promise and not a 
collateral promise to pay for the paints. 

And in this connection it may be noted that the only 
witness for all the defendants v’as Thyson, one of the de¬ 
fendant partners, and his testimony is contradicted by the 


13, 14.) 

^e Aukam 
ny of the 


four witnesses for plaintiff. (Rec. 9, 10, 11, 12, 

After Thyson had finished his testimony Jud 
said it v’as not necessary to offer the testimd 
other defense witnesses present, and this shows plainly 
that Judge Aukam still had the fixed opinion t|iat only a 
question of hrw v r as involved. (Rec. 6.) 

Statute of frauds does not apply when— 

1. When the promisor has a personal or pecuniary in¬ 
terest in the transaction and promises to pay. j 

2. When the promisor has possession of funds or prop¬ 
erty of the debtor v’ith which to pay the debt^ or w’here 
such funds later come to his possession, and h^ promises 
to pay out of such property or funds. 
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In the case of Davis vs. Patrick, 141 U. S. 479, Patrick 
contracted to deliver ore to the Flagstaff mine. He de¬ 
livered part of the ore and was not paid in accordance with 
his contract. Later he was introduced to Davis, a creditor 
and stockholder of the mining company. Patrick informed 
Davis that he was not getting his monev. Davis told Pat- 
rick he would see that he got every dollar of his money; 
to continue delivering the ore and he would see him paid. 
Plaintiff received enough money to pay him for what had 
been delivered up to the time of Davis’ promise. Action 
was brought for the debt which accrued after the promise 
of Davis. 

The evidence disclosed that Davis was a large stock¬ 
holder in the mining company. In fact he stated that he 
was practically the owner of the mine. This fact was un¬ 
known to Patrick at the time he contracted to haul the ore. 
The court said at page 489: 


“His (Davis’) promise w~as not one purely collat¬ 
eral to sustain the obligations of the mining com¬ 
pany, but substantially a direct and personal one to 
advance his own interest. While the mining company 
was ultimately to be benefited, Davis was primarily to 
be benefited by the transportation of the ore, for there¬ 
by that debt which otherwise could not, would be paid 
to him. He therefore, in any true sense of the term, 
occupied not the situation of a collateral undertaker, 
but that of an original promiser and it would be a 
shadow on justice if the administration of the law re¬ 
lieved him from the burden of his promise on the 
ground that it also resulted to the benefit of the min¬ 
ing company, his debtor.” 


Emerson vs. Slater, 22 Howard 28, 16 L. Ed. 360; 
Larsen vs. Jensen y 53 Mich 427; 

Crawford vs. Edison , 45 Ohio St. 239. 
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In Cincinnati Traction Co. vs. Cole et al., 258 j^ed. 169, 
are collated and discussed numerous references j to court 
decisions on the question involved. In many respects the 
facts in that case are analogous to the case before this 
court. Briefly stated the facts of that case are jhese: 

The H. Co. had nearly completed a contract [with de¬ 
fendant by which it was to do certain work on its premises 
for $15,560, of which $9,548 had been paid, on monthly 
estimates, to an assignee of H. Co. and possibly as much 
as $2,000 more had been earned, the larger part [of which 
was retained percentage . H. Co. was indebted to plain¬ 
tiffs in the sum of $2,500 for lumber used in the work and 
plaintiffs had a right to a lien on defendant traction com¬ 
pany’s premises therefor, which would be unaffected by 
the assignment or payments thereunder. Defendant trac¬ 
tion company, by its contract, had the right to retain out 
of subsequent payments an amount sufficient to indemnify 
it against this lien, and, in case of deficiency, hac^ recourse 
against the H. Co. and a surety to make it goold. 

Plaintiff Cole’s evidence tended to show that tlje making 
of the promise came about by his refusal to deliver more 
lumber needed to complete the contract, that the promise 
was made by the traction company in consideration of 
its promise to continue deliveries of lumber aid not to 
take out a lien, and that it was to pay plaintiff^, at least 
conditionally (i. e., if the H. Co. did not) for t}le lumber 
previously delivered and that thereafter delivered. There¬ 
after plaintiff Cole delivered lumber of the wali^e of $524 
making the whole amount due them $3,474, for thi recovery 
of which action was brought. 

At page 173 the court says: 


“The authorities are numerous to the effect that 
a promise to answer for the debt of third berson out 
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of such person’s funds in the promisor’s hands, is not 
within the statute.” 

In the event this court should bv anv chance consider 

f w 

this case as decided on the evidence offered at the trial by 
the litigants it is respectfully submitted that special at¬ 
tention should be given to what the court says at page 
174: 


“The interest prompting a legislature to protect 
from perjury is not the same in the case of one who 
has a personal concern in the debt as in that of one 
who has no such concern. Where the making of the 
promise is not dependent solely on the testimony of 
witnesses, the fact of having such concern is corrob¬ 
orating circumstances in support of testimony tending 
to show the making of the promise. It renders it more 
likely.” 

At page 179 the court says further: 

“* * * The defendant had a personal concern in 
the creation of so much of the debt as was created 
after the making of the promise, and in so much there¬ 
of as had been theretofore created. It had such con¬ 
cern in the creation of the former portion it would re¬ 
sult from plaintiff’s continuing to deliver lumber, and 
thereby the completion of the work which Heffron 
Company had contracted to do would be furthered. 
It had such concern in the payment of the latter por¬ 
tion for thereby its property would be relieved of the 
lien which plaintiff had a right to take out. Such being 
the case, the defendant’s promise, whatever may have 
been its character, was not within the statute. 

“But this was not the only ground upon which it 
can be said that the promise was not within the stat¬ 
ute. To say the least, it was open for the jury to find 
that the promise was to answer for the debt, not out 

of its own estate, but out of the Heffron Co.’s funds. 
* * * ? ? 
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25 R. C. L. 504, section 87. 

27 C. J. 137, section 23, subsection 3. 

Defendant Tliyson testified that Smith defaulted on the 
job and that the retained percentage was used to jmake the 
default good but the contract does not give cjiefendant 
partners any right to use this 15% for that purpbse (Rec. 
13) and it is respectfully submitted that default pf Smith, 
if there were default, has nothing to do with jthe case. 
That occurred long after defendant partners ljad made 
their promise to pay for the paints out of | the per¬ 
centage and when defendants made the promise bnd later 
confirmed it they parted with any right as to what was 
due plaintiff out of this 15% and defendants had) no right 
to use the 15% for any other purpose than as so promised. 
The terms of the contract do not give defendant partners 
any right to determine what shall be done with that 15%. 
That belonged to Smith. If their contention is right—to 
use the 15% as they claim it was used—then they might 
properly try to assert that claim in suit or counterclaim 
in this suit, but they can not rightfully take the law into 
their own hands and determine as testimony of Thyson 
shows they did. 

In conclusion it is respectfully submitted that the mo¬ 
tion to dismiss and Judge Cayton’s ruling thereon, the 
attitude of Judge Aukam, the sworn “Objections to Grant¬ 
ing of the Writ of Error” and the evidence all show that 
there is only a question of law involved in this cpse. 

This particular question of law has never beeh decided 
by this court. 

We ask that the judgment of the court belo'w for de¬ 
fendant partners be reversed. 

Respectfully submitted, 

Charles D. Council, 
Attorney for plaintiff in error . 
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No. 6388. 

Watkixs-Whitney, a Corporation, 

Plaintiff' in Error , 

vs. 

W. Frank Tiiyson, *Tr., and Smith Bowman, Jr., Grad¬ 
ing as Bowman & Thysox, a Partnership, 
and John H. Smith, 

Defendants in Error. 

BRIEF FOR DEFENDANTS IN ERROR, W. FRANK 
THYSON, JR., AND SMITH BOWMAN, JR., 
TRADING AS BOWMAN & THYSON, A PART¬ 
NERSHIP. 


SUPPLEMENTAL STATEMENT OF FACTJ3. 

The testimony discloses that plaintiff in error' filed 
suit against Bowman & Thyson, General Contractors, 
and John H. Smith, their subcontractor, for $$03.65 
balance claimed to be due for paints purchased ftfom it 
by Smith. The record discloses (R. 11-12) that bf con- 
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tract dated November 6th, 1933, Bowman & Thyson 
subcontracted to Smith the electric wiring, plastering, 
papering and painting on the premises described there¬ 
in for the sum of $2,237.00. The contract provided (R. 
12) that payments were to be made to Smith each Fri¬ 
day for 85 per cent of the value of the work to be com¬ 
pleted through Thursday. W. Frank Thyson, Jr., one 
of the defendant partners, testified (R. 13) that 15 per 
cent of the amount of the contract was withheld for the 
faithful performance of Smith’s contract. 

Smith testified (R. 11) that when plaintiff declined 
to grant him credit he informed Michael (Plaintiff’s 
Credit Manager) of the clause in his contract permit¬ 
ting Bowman & Thyson to withhold 15 per cent of the 
moneys accruing to him and that Michael promised to 
get in touch with Bowman & Thyson and let Smith 
know his decision later. Michael thereupon testified 
that he communicated with Thyson by telephone and 
was assured by him that the defendant partners had 
a right to withhold 15 per cent and agreed to pay plain¬ 
tiff out of said percentage belonging to Smith, if Smith 
did not pay it (R. 10). Tyson testified (R. 13) that at 
the time in question he received a telephone call from 
plaintiff’s credit manager who stated Smith had made 
application with his firm for credit and he desired to 
know the terms and conditions of Smith’s contract with 
defendant partners. He further testified he informed 
the credit manager (R. 13) that Smith had a contract 
with them for the electric wiring, plastering, papering 
and painting and that they had a right to withhold 15 
per cent of the contract price. He denied making the 
statement as claimed by Mr. Michael that he promised 
him he 'would see plaintiff paid out of any funds that 
might accrue to Smith and also denied he had any con- 
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versation with him concerning payment of Smithes ac¬ 
count, in the event he, Smith, did not pay it. The wit¬ 
ness likewise denied that at the time Smith’s chbck to 
plaintiff was dishonored, said plaintiff refused tb fur¬ 
nish more materials unless defendant partners would 
agree to see plaintiff paid out of the 15 per cent being 
withheld, if Smith did not pay it. The witness’s testi¬ 
mony on this point was that Michael telephone^ him 
stating Smith’s check had been dishonored and wjanted 
to know what Defendant Partners could do about it 

i 

and that he told him they paid Smith regularly each 
week according to the terms of the contract and he 
(Michael) would have to take the matter up with pmith 
(R. 13). 

The witness further testified that during the first 
part of December, 1933, Smith defaulted in his con¬ 
tract and it became necessary for the Defendant Part¬ 
ners to take over and complete the work. At thi$ time 
he and Mr. Bowman went to the plaintiff’s storb and 
informed Mr. Michael that Smith had defaulted pnd it 
was necessary for them to complete the work; that they 
would be glad to open an account and purchase from 
the plaintiff the necessary materials to do the (work; 
that Mr. Michael at this time asked him what chance the 
plaintiff had of obtaining payment of the bill owed by 
Smith for the purchase of materials used on the job 
and that he informed Mr. Michael the Defendant Part¬ 
ners had withheld 15 per cent of the contract price 
and if after completing the job there was anything due 
Smith, he would advise the plaintiff accordingly and 
not pay it to Smith. The witness further testified that 
it cost the Defendant Partners approximately 33200.00 
over and above the contract price to complete Sinith’s 
wmrk and as a result there was no money that accrued 
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to Smith’s benefit. He further testified that the Defen¬ 
dant Partners ’ bill with the plaintiff was approximately 
$126.00 and was paid in full a few days after they had 
completed the work. He also testified there were claim¬ 
ants other than the plaintiff as creditors of Smith aris¬ 
ing out of his contract of this job. 

The attention of the Court is respectfully called to 
the testimony of Robert S. Burwell who testified on 
behalf of the plaintiff (R. 10). He stated he was plain¬ 
tiff’s outside salesman and secured Smith’s order for 
the paints. He said he was sent by Michael to talk witli 
defendant partners about leaving for the paints and 
talked with Mr. Thyson who promised to take care of 
the bill. The job was completed in the latter part of 
December, 1933, and Burwell testified his conversation 
with Thyson was in March, 1934, some three months 
after the job was completed. 

In the Transcript of Record Plaintiff in Error has 
failed to file a copy of the original Bill of Particulars 
which was referred to in its original Affidavit of Merit, 
filed July 11, 1934, as being “attached hereto”, and is 
as follows: 

“Paints, linseed oil, turpentine, brushes, scrapers, 
etc., furnished, etc., on the following dates to J. H. 
Smith, subcontractor for the repair work at 1704- 
1706 and 1709 M Street, N. W., and 1150 and 1154 
17th Street, N. W.” 

It was to this defendant partners filed a Motion to 
Dismiss (R. 4). This was argued before Judge Cay- 
ton and while the application of the Statute of Frauds 
was argued it is denied that Judge Cayton ruled on 
whether or not the Statute of Frauds applied to the 
case. His ruling was that the case should be heard on 
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its merits and gave defendant partners leave to file an 
Affidavit of Defense. There is nothing in the record to 
disclose that Judge Cayton made such a ruling as con¬ 
tended by plaintiff. The Motion to Dismiss was filed 
on August 8,1934 and argued several days later. There¬ 
after on August 13, 1934 Plaintiff in Error filed an 
amended Bill of Particulars (R. 13) and it is respect¬ 
fully submitted defendant partners and their attorney 
are not endeavoring to resort to subterfuge as con¬ 
tended bv plaintiff’s counsel. 

In the objection to the allowance of the Writ of 
Error defendant partners’ counsel came to the conclu¬ 
sion that from the evidence the Court held thsi-t the 
promise to pay, if made, was for a past due obligation 
and as such should have been in writing, and secondly, 
that at the completion of the contract there were no 
funds due the defendant, J. H. Smith. 

While there was considerable discussion as to 
whether the Statute of Frauds would apply, the Court 
below after hearing all the witnesses and havfng a 
chance to judge their testimony and demeanor under 
oath, found, upon the evidence which had been adduced 
at the trial, for the defendant partners, Bowniian & 
Thy son (R. 14). j 


ARGUMENT. 

There is nothing in the record to show that the attor¬ 
neys for both sides considered the case presented only 
a question of law under the Statute of Frauds, nc^r that 
Judge Cayton and Judge Aukum so considered it. 
There was argument as to whether or not, if the prom¬ 
ise had been made by Thyson to pay Smith’s bill, as 

. 
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alleged, it would fall within or without the Statute of 
Frauds. If the promise was within the Statute of 
Frauds, it would be to answer for the debt of another 
person and must be in writing. If without the Stat¬ 
ute Bowman & Thyson would be liable and no writing 
would be necessary. However, this is entirely a pre¬ 
sumption on plaintiff in error’s part and not substan¬ 
tiated by the record, as the trial Court’s decision after 
hearing all the evidence and having had an opportunity 
to judge the witnesses’ testimony and demeanor under 
oath found as follows (R. 14), as set forth in the Bill 
of Exceptions: 

44 This is the substance of all testimony and the 
Court found for the defendants.” 

There was no proof of the account being opened in 

the name of anvone other than John H. Smith and as 

* 

a matter of fact the account was opened in his name, 
all charges made to him and all payments on account 
thereof likewise made bv him. It was not until Smith 
had defaulted and quit his work that anything was 
charged to Bowman & Thyson. At the time of Smith’s 
default in his contract (R. 13) the defendant partners 
opened an account in their own names with plaintiff 
in error and informed its Mr. Michael that Smith had 
defaulted and it would be nccessarv for them to com- 
plete the work. Whereupon, an account was opened in 
the name of Bowman & Thyson which eventually 
amounted to $126.00 and was paid by them a few days 
after the work was completed (R. 14). 

The record and testimony shows that credit was ex¬ 
tended to Smith only. In the original Bill of Particu¬ 
lars it is stated that the paints, linseed oil, etc., were 
furnished on certain dates to J. H. Smith, subcontrac- 



tor. The amended Bill of Particulars (R. 3) $tates 
that the defendant partners agreed to pay plaintiff 
in error for supplies furnished the subcontractor 
Smith, by withholding 15 per cent of the moneys due 
them by the owners of the building to be used to pay 
for the paints and painting at the premises set forth 
therein. There is nothing in the testimony by plain¬ 
tiff in error’s witnesses to show that defendantjpart¬ 
ners agreed to pay plaintiff by withholding 15 pet* cent 
of the money due them by the owner of the bujlding. 
The testimony on behalf of plaintiff in error is that 
defendant partners agreed to pay it out of the 15 per 
cent they were withholding of Smith’s contract price in 
the event he failed to pay. 

There is a further discrepancy in their testimony 
that is very significant and to which the Court’s atten¬ 
tion is respectfully called. The defendant partners’ 
work as general contractors was completed during the 
latter part of December, 1933. Yet, on plaintiff in er¬ 
ror’s behalf, Mr. Burwell testified (R. 10) he was em¬ 
ployed as an outside salesman and secured ^mith’s 
order for the paints, not Bowman & Thyson’s j order, 


but Smith’s order. He was the one man who con¬ 
tacted Smith and secured the order. He further tes¬ 
tified he was sent by Michael to talk with defendant 
partners about Smith’s bill and talked with Mr. 
Thyson who promised to take care of the sam^. The 
work was completed during the latter part of pecem- 


ber, 1933, and his testimony was that he did hot talk 
to Mr. Thyson until March, 1934, some three inonths 
after the work of the general contractors was com¬ 
pleted. 

It is indeed significant that the man who as the out¬ 
side salesman contacted the defendant Smith ^nd ob- 
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tained his order, did not hear anything about credit 
being refused Smith or that Bowman & Thvson agreed 
to payi his bill out of certain funds, until Michael sent 
him toi talk with defendants some three months after 
the work was completed. 

A further perusal of the testimony (R. 13) shows 
that Smith defaulted in his contract during the first 
part of December, 1933, and it became necessary for 
the defendant partners to take over and complete the 
work. At tills time Smith had been paid $1,905.00 of 
the contract price of $2,237.00. Mr. Tliyson went to 
plaintiff’s store and informed it of this fact and that 
it was necessary for him and Mr. Bowman to complete 
the work. An account was then opened in the name 
of Bowman & Thvson which eventually amounted to 
$126.00 and was paid by them a few days after the 
work was completed (R. 14). Had the prior account 
for materials furnished Smith been in Bowman & Thv- 
son’s name, or if plaintiff had looked to them for pay¬ 
ment, or considered the alleged promise of Mr. Tliyson 
to stand responsible for Smith’s account as an original 
obligation, then there would have been no need to open 
an account in the name of Bowman & Tliyson and later 
close it out upon payment of $126.00. 

It is respectfully submitted that with these facts be¬ 
fore itj and with an opportunity to observe the falsity 
or credibility of the witnesses under oath, the trial 
court was within its province and discretion to find, as 
it did, for the defendant partners. 

Plaintiff in his brief has stated that the Statute of 
Frauds does not apply “when the promisor has a per¬ 
sonal or pecuniary interest in the transaction and 
promises to pay.” It is contended that this is not an 
accurate and accepted interpretation of the law where 
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it involves the promise of one to answer for tljie debt 
or default of another. 

In the case of Hurst Hardware Co. v. Goodrkan, 68' 
W. Va. 462; 69 S. E. 898, the Court held the mere fact 
that the promisor has a personal interest in the goods 
being sold to the third person does not take his promise 
out of the Statute of Frauds. 

It is presumed that plaintiff in error is referring to 
what is generally known as the ‘ 4 main purpose and ob¬ 
ject rule.’’ The majority of Courts have held tjiat the 
application of this rule is governed by the intent of the 
parties and the surrounding facts and circumstances; 
and further that the promise sued upon is notj within 
the Statute because the promisor became the;debtor 
and his obligation became primary and not collateral. 
Some Courts, including the United States Supreme 
Court, have gone further and held that certain cases 
are not within the Statute when the party promising 
has for his object a benefit which he did not before en¬ 
joy, accruing immediately to himself. However, sight 
must not be lost of the fact that where the object of the 
promise is to obtain the release of property of the 
debtor, or other forbearance or benefit to hiija, it is 
within the Statute. The object of the Statute is pro¬ 
tection against fraudulent practices commonly endeav¬ 
ored to be upheld by perjury, and it may further be 
stated as a general principle, that where the leading 
object sought in making the promise or agreement is 
to bcome a guarantor of surety to the promiseje for a 
debt or obligation for which a third person is, and con¬ 
tinues to be primarily liable, the agreement, Whether 
made before, after or at the time of the promis^ of the 
principal, is within the Statute of Frauds, and not 
binding unless evidenced by writing. 
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In the case of Emerson v. Slater , 22 How. 28; 16 L. 
Ed. 360, cited and relied upon by the plaintiff in error, 
Mr. Justice Clifford speaking for the Court said: 

“Cases in which the guaranty or promise is col¬ 
lateral to the principal contract, but is made at the 
same time, and becomes an essential ground of the 
credit given to the principal debtor, are, in gen¬ 
eral, within the Statute of Frauds. Other cases 
arise which also fall within the Statute, where the 
collateral agreement is subsequent to the execu¬ 
tion of the debt, and not the inducement of it, on 
the ground that the subsisting liability was the 
foundation of the promise on the part of the defen¬ 
dant, without any other direct and separate con¬ 
sideration moving between the parties. But when¬ 
ever the main purpose and object of the promisor 
is not to answer for another , but to subserve some 
pecuniary or business purpose of his oxen , involv¬ 
ing either a benefit to himself, or damage to the 
other contracting party, his promise is not within 
the Statute.’’ 

It is respectfully submitted that the turning point 
under the “main purpose and object rule”, as to 
whether a promise is within or without the Statute is, 
“whenever the main purpose and object of the promi¬ 
sor is n6t to answer for another, but to subserve some 
pecuniary or business purpose of his own.” 

In ascertaining the main purpose and object and to 
whom credit was actually extended, the intention of the 
parties must certainly govern. This intention should 
be ascertained from the words used in making the 
promise, the situation of the parties and all the cir¬ 
cumstances surrounding the transaction. The real na¬ 
ture of the promise does not depend altogether on the 
form of expression but largely on the situation of the 
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parties, and the question always is what the parties ac¬ 
tually understood by the language, whether they junder- 
stood it to be a collateral or a direct promise. 

In the case of Davis v. Patrick , 141 U. S. 479, also 
cited and relied upon by plaintiff in error, the Court, 
making reference to the testimony on behalf of P’atrick, 
the plaintiff and promisee, said: 

“The testimony of plaintiff as to conversations 
with defendant is corroborated by other witnes¬ 
ses and contradicted by none. It must therefore 
be accepted as presenting the facts upon which 
this case must be determined. ’ ’ 

i 

Counsel for Davis placed stress on the form of ex¬ 
pression attributed by Patrick to Davis, the promisor, 
to wit: “I will be personally responsible; I i r ill see 
you paid;” and contends that the import of such lan¬ 
guage is that of a collateral promise. The Couft went 
on to say: 

“ There is force in this contention, as it implies 
that someone else was also bound , but tjhe real 
character of a promise does not depend altogether 
upon the form of expression, but largely on the 
situation of the parties; and the question always 
is, what the parties mutually understood by the 
language, whether they understood it to b|e a col¬ 
lateral or a direct promise. Patrick declares he 
understood it to be a direct promise, and acted on 
the faith of it.' That Davis understood it the same 
way, is evidenced not only from the circmnstances 
surrounding the parties at the time, but ffom the 
fact that in a subsequent interview, when charged 
to have always promised to pay this debt | he ad¬ 
mits that he believes he did.” 

| 

Therefore it is contended that where the language 
used, together with the surrounding facts, raises a 
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question whether the parties intended by the promise, 
if a promise was made, to create an original or a col¬ 
lateral obligation, the intention should be determined 
by the trial Court as the judge of the facts. This was 
the line of reasoning followed by the Court in the case 
of Froharat v. Duff, 156 la. 144; 135 N. W. 609. 

In the case of Davis v. Patrick, none of the testimony 
given on behalf of the promisee was contradicted and 
Davis admitted that he believed he made the promise. 
In the instant case Thvson denies all statements attrib- 
uted to him. It is therefore submitted that in the case 

at bar there was a conflict in the testimonv and the 

* 

trial Court as the trior of the facts, after hearing all 


the testimony and being able to judge the surrounding 
circumstances, found for the Defendant Partners. 

Again in the case of Cincinnati Traction Co, v. Cole, 
et al., 258 Fed. 169, likewise cited and relied on by 
plaintiff in error the actual question presented was 
one of fact for the jury to decide and the Court at 
Page 179 (bottom of page 10 in plaintiff in error’s 
brief) said: 


“To say the least, it was open for the jury to 
find that the promise was to answer for the debt, 
not out of its own estate, but out of the Heffron 
Company’s funds.” 


Plaintiff in error has made the contention that the 
case at bar should be reversed because no judgment 
ha.s been taken against the defendant, John H. Smith. 
It is very significant that he appeared as a witness for 
plaintiff in error and the record does not show where 
any attempt was ever made to ask for judgment against 
him, but only against defendant partners. It is sub¬ 
mitted that it is not incumbent upon the defendant 
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partners to ascertain that a judgment be rehdered 
against another defendant and the trial Court’s deci¬ 
sion should not be reversed for an act that was the 
duty of plaintiff in error to perform. 

It is plaintiff in error’s further contention thjit even 
though Smith defaulted in his contract and left the 
work in an unfinished condition, which cost defendant 
partners approximately $200.00 over and ab0ve the 
contract price to complete, the 15 per cent permitted 
to be retained under the contract still belonged to 
Smith. This contention is not sustainable. 

Wherefore, in conclusion it is submitted that the 
assignments of error relied on by the plaintiff in error 
should be denied as contrary to the evidence ^ind the 
law, and that the decision of the trial Court should be 
affirmed. 

Respectfully submitted, 

Aubrey St. C. Wardwell, 
Woodward Building, 
Washington, D. C., 
Attorney for Defendants, 

W. Frank Thy son, Jr., and 
Smith Bowman, Jr., trading 
as Bowman & Thvson, a 
partnership. 



